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QUESTIONS PRESENTED 


In a case where a man sought to have appellant repay 
@ preexisting debt and where a scuffle ensued and where 
the appellant then took a rifle and from a third-story 
window, shot the man and also the man’s wife who was 
waiting outside in the automobile, in the opinion of ap- 
pellee, the following questions are presented: 


1. Was not the instruction on self-defense full and 
complete? 

2. Was not the prayer for an instruction on the right 
of a citizen to stop a fleeing felon properly refused? 

3. Was not hearsay evidence properly excluded? 

4. Was not counsel fully advised as to action of the 
court on the prayers and fully advised of the right to 
argue to the jury on any theory of defense? 
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COUNTERSTATEMENT OF THE CASE 


Appellant was adjudged guilty of two counts of assault 
with a dangerous weapon. With a rifle, he fired down 
from his third-story window into the top of the auto- 
mobile of the two victims, striking the husband in the 
head and the wife in the leg. His appeal is from the 
judgment of concurrent sentences. Various preliminary 
motions having been denied by this Court, appellant is 
proceeding upon an agreed statement of facts and it is 
deemed advisable to set forth such statement in full 
(J.A. 1-5): 


- “James Sanders, age 51, butler at Avenel Farms in 
Maryland for four years, the uncle of the defendant’s 
wife, testified as follows: About one year ago, Mr. 


(1) 
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Sanders loaned $25 to the defendant so he could pay his 
rent. Afterwards, the defendant ‘hit it lucky’ and 
bought a station wagon in which he took a trip. No pay- 
ment of the money was made. On September 27, 1958, 
Mr. Sanders took a brother to their sister’s house so that 
the brother, who had been paid and who was drinking, 
would remain there and out of trouble. This is of par- 
ticular concern because the brother is in @ mental hos- 
pital and comes home on leave. Mr. Sanders visited with 
his sister for a while. This sister (Mary Finley) is the 
mother of the defendant’s wife and lives across the third- 
floor hallway from the defendant. As he was leaving, 
Mr. Sanders decided to inquire of the defendant about 
the debt. The sister told him not to, because they didn’t 
have any money. 

“Mr Sanders did knock at the door and the defendant 
answered. He vehemently denied owing anything to Mr. 
Sanders, whereupon Mr. Sanders swung at, but didn’t hit, 
the defendant. They tussled and the defendant turned, 
ran inside. Mr. Sanders ran downstairs, and, as he ran 
he heard his sister say, ‘Don’t you shoot my brother.’ 
He continued out to his car where his wife J osephine was 
waiting. He opened the door, got inside and inserted the 
keys. At this time shots came through the top of the 
‘chard-top’ car. One of the bullets struck him on the 
head (The particular direction of the lengthy but not 
very wide scar mark was demonstrated to the jury. The 
witness also demonstrated the angle of his head and 
body at the time he was wounded from which angle it 
appeared clear that Mr. Sanders was wounded in the 
manner he described.) eae 

‘Mr. Sanders jumped out of the car and ran across 
the street, where he called the officers. They responded 
and a complaint was made. Mr. Sanders was in the 
hospital for several hours and has returned to the hos- 
pital for several treatments. 

“On cross-examination, Mr. Sanders denied having a 
knife or weapon and denied ‘swiping’ at the defendant. 
He denied making any attempts to kill the defendant’s 
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wife or his own sister and denied ever using an ice-pick 
on them. 

“Mary Finley (sister of Mr. Sanders and mother-in- 
law of defendant) testified as follows: She saw all the 
parties involved at about 7:00 P.M. She did ask her 
brother not to go to the defendant’s apartment because 
she knew they did not have any money. She denied 
seeing the scuffle but she did see the defendant with a 
rifle and she did tell the defendant not to shoot her 
brother. She then ran downstairs and heard the shots 
as she was going. She did not see the shooting. | 

“Josephine Sanders, wife of Mr. Sanders testified that 
she was with him when they drove to the house of her 
husband’s sister. She remained in the automobile and 
did not see anything inside and did not know what was 
going on. Her husband ran outside and got into the car. 
He inserted the keys into the ignition. She saw a screen 
_ fall down and heard some shots. There were no weapons 
in the automobile. She was struck in the right leg and 
her husband was struck in the head. Her husband left 
the car to call the police officers. 

“Officer James T. Murdock #13, MPD, testified that 
he saw the defendant in his third-floor apartment. <A rifle 
was found on the floor near him and the defendant ad- 
mitted the shooting. The injuries to Mr. and Mrs. Sand- ‘ 
ers were noted and they were sent to the hospital. Three 
bullet holes were observed in the top of the automobile. 
It was searched and a bullet hole in the upholstery was 
seen. No weapons of any kind were found and the keys 
were in the ignition. : 

“Detective Robert Keahon, #13, MPD, testified that 
he interviewed the defendant at the precinct at which 
time he freely admitted the shooting. 

“A motion for judgment of acquittal was made and 
denied. 

“The defendant Lattimore testified and described some 
attacks he allegedly saw perpetrated by Mr. Sanders on 
another woman. He testified that, on one occasion, he 
took an ice-pick away from Mr. Sanders, but stated that 
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he was not afraid of Mr. Sanders at that time because 
he was fighting with others and not with him personally. 

“Mr. Sanders did come to the door and they did talk 
of money. The defendant denied owing the money at 
first but, when Mr. Sanders persisted, did state that he 
would pay him when he obtained some money. Mr. 
Sanders then hit the defendant and they struggled. The 
defendant went inside and picked up a vase and returned 
but could not hit Mr. Sanders because he was strugghng 
with the defendant’s wife. The defendant then returned 
to his apartment and obtained the rifle. He ‘peeked out’ 
and saw his wife with blood on her face, whereupon he 
tried to shoot Mr. Sanders but the defendant’s wife was 
in the way. ‘Thereupon, the defendant ran back into 
his apartment and shot down at the car. He fired three 
times and did not know that Josephine Sanders was in 
the car. 

“On cross-examination, he could not recall loading or 
reloading the rifle or knocking out the screen. He did not 
recall hearing his mother-in-law say “don’t you shoot my 
brother”? He stated that Mr. Sanders did not enter his 
apartment and that he did not actually go out into the 
hallway. He also stated that he did not actually see Mr. 
Sanders have a knife or weapon but assumed that he 
did when he ‘swiped’ at him. He admitted getting the 
station wagon about which Mr. Sanders testified but said 
that he did not go to Florida in it, but to North Carolina. 
He testified about having the buttons torn off his shirt. 

“Mrs. Mary Louis Lattimore, the defendant’s wife, 
testified that she was sitting in the front room when Mr. 
Sanders knocked at the door. She answered and told 
him that the defendant was not at home. Mr. Sanders 
returned after defendant had arrived. She could not see 
what was going on but she heard some words and 2 
scuffle so she, who was seven months pregnant at the 
time, went out and got into it. She was struck on fact, 
eausing bleeding and choking sensation in her throat. 
One of her small children was knocked down and Mr. 
Sanders called her a dirty name. She was afraid of her 
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uncle and testified as to some alleged happenings in the 
past. She testified, however, that she cannot remember 
everything that happened at the time in question. She 
denied seeing her husband with a gun at anytime that 
day but stated that his shirt was torn. She stated that 
Mr. Sanders appeared to have a knife but she could not 
see it. This witness took approximately 2 or 3 minutes 
prior to answering one of the prosecutor’s questions on 
cross-examination. After such deliberation, she stated 
that she could not recall whether her mother said ‘Don’t 
you shoot my brother.’ 

“On the next morning, and after the over-night recess, 
the defendant was permitted to reopen and take the stand 
again. He introduced a shirt from which four buttons 
had been torn. This shirt had been laundered and the 
pattern of the tears was shown to the jury. The defend- 
ant denied having on merely a tee-shirt at the time of 
the offense. 

“Officer Murdock was called as a defense witness. He 
could not be positive which shirt the defendant had on, 
but on cross-examination, stated that it could have been 
a tee-shirt. 

“In rebuttal, Officer Murdock was called as a Govern- 
ment witness. He was and spoke with the defendant’s 
wife just after he arrived at the scene. He observed no 
blood and no marks on her and she made no complaints 
to him about Mr. Sanders. 

“The motion for judgment of acquittal was renewed 
and denied. 

‘“‘Prayers were submitted just prior to the time the 
jury was instructed. These were denied, but the court 
informed the defense attorney that the case could be 
argued in any manner desired by the. defense and on any 
theory. Thereafter, the closing argument went into the 
theory of stopping a fleeing felon. 

“The instructions did not include the prayers and the 
objection was properly renewed.” (Emphasis added.) 
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In addition, certain portions of the transcript are pre- 
pared, including the charge to the jury (J.A. 21-33).? 


STATUTE AND RULE INVOLVED 
District of Columbia Code (1951 Ed.), § 22-502 provides: 


Every. person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


The Federal Rules of Criminal Procedure, Rule 30, Title 
98 U.S.C.A. provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court in- 
struct the jury on the law as set forth in the re- 

uests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the re- 
quests prior to their arguments to the jury, but the 
court shall instruct the jury after the arguments are 
completed. No party may assign as error any por- 
tion of the charge or commission therefrom unless 
he objects thereto before the jury retires to consider 
its verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. Opportu- 
nity shall be given to make the objection out of the 
hearing of the jury. 


SUMMARY OF ARGUMENT 


The instruction on self-defense, as well as the general 
charge, was full, complete and proper. There was no 
evidence warranting an instruction on the right of a 
Jefendant to shoot another as a “fleeing felon”. 

Appellant’s objection to the refusal of the court to 


1 See footnote no. 2, Appellant’s Brief, wherein it is stated that 
“The portions of the d that were transcribed by the Court 
Reporter were arranged for by the Appellant’s counsel.” See Rule 
42 of the Canons of Professional Ethics, American Bar Associa- 
tion. 
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admit hearsay evidence was proper and, in any event, 
this aspect of defense was fully developed. 

A reading and study: of the record reveals that counsel 
was fully advised as to the court’s ruling on prayers. In 
any event, counsel was permitted—and did in fact—argue 
the case in accordance with his theories. 

There being no error, this judgment of conviction in- 
volving concurrent, must be affirmed. 


ARGUMENT 


I 
Instructions On Self-Defense Were Proper. 


The trial court instructed the jury on the following 
items (J.A. 21-29): the function and duty of the jury as 
trier of the facts: the function of the court as to the 
law; the indictment is not indication of guilt; presump- 
tion of innocence; burden of proof beyond a reasonable 
doubt;? consideration to be given to all the evidence and 
testimony; jury is the sole judge of credibility;* wilfully 
false testimony; defendant is a competent witness; argu- 
ment of counsel entitled to careful consideration; direct 
and circumstantial evidence;* sympathy and prejudice 
to be eliminated; the indictment in the instant case; self- 
defense;* proof of intent; the pertinent statute; defini- 
tion of assault; definition of a dangerous weapon; the 
two counts, two crimes involved and two possible ver- 
dicts involved; instructions to be considered as a whole; 
unanimous verdict required; and all evidence to be con- 
sidered.® 

Appellant’s present argument is addressed solely to the 
instructions on self-defense. It is to be first noted that 


2J.A. 21-28 
3J.A. 23-24 
*J.A. 24-25 
5J.A. 25-27 
6J.A. 27-29 


8 


the objection registered after the charge was, at best, 
imprecise (J.-A. 29). In any event, the jury was told that 
it had to consider the instructions as @ whole. And it 
cannot be assumed that the instructions concerning the 
presumption of imnocence and the burden of proof and on 
self-defense were ignored. Opper v. United States, 348 
U.S. 84, 95 (1954). In general, see: Thornton v. United 
States, ——U.S.App.D.C.—, 268 F.2d (1959) ; Park- 
er v. United States, 81 U.S.App.D.C. 282, 158 F.2d 185 
(1956), cert. denied, 67 S.Ct. 861; Josey v. United States, 
77 US.App.D.C. 321, 139 F.2d 809 (1943); Laney v. 
United States, 54 App.D.C. 56, 58, 294 Fed. 412, 32 A.L.R. 
1541 (1923); Sacrini v. United States, 38 App.D.C. 371 
(1912); Andersen v. United States, 170 U.S. 481 (1898). 
‘Cf. Brown v. United States, 256 U.S. 335 (1921); and 
J.A. 31-32. 


i 


Appellant’s Requested Instructions Were 
Properly Denied. 


In the instant case—where appellant shot two indi- 
viduals from his third-story window—a request was made 
for an instruction concerning the right of a citizen to 
prevent the flight of a fleeing felon. This request 'was 
properly denied. 

This is not a situation “. . . where special facts present 
an evidentiary theory which if believed defeats the fac- 
tual theory of the prosecution .. .” Levine v. United 
States, 104 U.S.App-D.C. 281, 282, 261 F.2d 748 (1958). 
In the first place, the proffered prayer was completely 
inadequate (J.A. 37, No. 2). Secondly, the law is well 
settled that the instructions must conform to the evidence 
and here there is no evidence that a felony had been 
committed. At most there was a misdeameanor (see J.A. 
1, 2, 3, 4, 5, 31-32), and as to this the use of a rifle was 
excessive force—as appellant impliedly concedes by limit- 
ing his request to a “fleeing felon’’. Furthermore, in its 
supplemental instruction, the court told the jury that an 
“obvious” and “open” felony could be tied imto the de- 
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fense of self-defense (J.A. 32). See 6 C.J.S., Arrest, 
§§ 8-11, 13. 


iil 
Hearsay Evidence Was Properly Rejected. 


Appellant also complains that the trial court improper- 
ly refused him leave to give hearsay testimony (Br. pp. 
13-15) (J.A. 10-11). This argument is frivolous. 

In the first place, the restriction of the trial court was 
limited to those instances when the witness (appellant) 
was not present and did not see the alleged other alter- 
cations (J.A. 11). Secondly, the evidence ‘was, as the 
District Court stated, the “rankest kind of hearsay eS 
(J.A. 11). Lastly, there could be no prejudice because 
the defense was able to bring to the attention of the jury 
the very thing now claimed as error. For example, ap- 
pellant testified that he was present and did attacks upon 
his sister (J.A. 12-13). See also J.-A. 2 (“Mr. Sanders 
denied . . . making any attempts to kill the defendant’s 
wife or his own sister and denied ever using an ice pick 


on them.’’?) J.A. 3 (appellant’s testimony); J.A. 4 (Mrs. 
Mary Louise Lattimore, appellant’s wife, testified that 
“She was afraid of her uncle and testified as to some 
alleged happenings in the past.”). 


IV 


Counsel Was Properly Advised of Instructions. 


Relying upon Loveless v. United States, 104 U.S.App. 
D.C. 157, 260 F.2d 487 (1958), appellant claims that his 
attorney was not advised of the proposed action of the 
court upon the requests for instructions pursuant to Rule 
30, F.R. Crim. P. This argument is defeated by the 
record. 

In the first place, the court did advise the attorneys 
for both parties when it announced that “I will deny 
these three instructions.” (J.A. 21). When asked if the 
requests would be granted “in substance”, the court 
stated: “No, because there are things in them that I 
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object to... .” (J.A. 21). The court then gratuitiously 
permitted counsel to “argue any ‘way you want to, draw 
your own conclusions and use your own reasoning .. .” 
(J.A. 21). As noted, counsel agreed and then argued on 
the theory of the “fleeing felon” (J.A. 5, 21). This, then, 
is not the Loveless case wherein something new was 
added to the instructions after argument. Rather, this 
was merely the denial of a request but with leave to 
argue to the jury. Appellant can scarcely contend that 
this was error, when in fact it was more than that to 
which he was entitled. 

Appellant states, however, that the use of the phrase 
“They will be properly covered”, by the court (J.A. 21) 
caused him to argue “‘in the vein of the proffered instruc- 
tions’ (Br. p. 16). As noted, appellant’s counsel did so 
argue and appellant received benefit of such argument. 
In any event, this is not the case of the oral argument 
being stricken. Nor is it the case of complete absence 
of instructions because, by supplemental instructions 
(J.A. 31-32), the jury was instructed on the law of the 
ease. These instructions were correct, proper and fair. 
Appellant can urge no error because of his right to argue. 

Of significance is the verdict and judgment herein en- 
tered. Appellant shot both Mr. and Mrs. Sanders from 
his third-story window. No evidence is indicated which 
bears upon self-defense or fleeing felon insofar as Mrs. 
Sanders is concerned. This victim was in her automobile 
awaiting her husband, on a Sunday afternoon, when the 
wounds inflicted upon her by appellant were sustained. 
The judgment of concurrent sentences is, therefore, of 
great importance and the individual judgments may be 
affirmed accordingly. Hirabayashi v. United States, 320 
US. 81, 85 (1948). Cf. Gore v. United States, 357 US. 
387 (1958). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
LEWIS CARROLL, 
Assistant United States 


Attorneys. 
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